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ABSTRACT
This article reviews health practitioner regulation in Australia. It starts with a review of the 
constitutional powers to regulate healthcare in the Australian Federal system and the system of 
rights to access health that have been created. The article then examines the current National 
Law, which was an attempt to create a uniform regulatory system for healthcare practitioners 
in Australia.  The paper examines the working of that system and current data on its operation 
and concludes with looking to future challenges for the system.
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Australia; Australian Access to Health System; Health Workforce Regulation.

RESUMO
Este artigo analisa a regulação dos profissionais de saúde na Austrália. Começa descrevendo os 
poderes constitucionais para regular os serviços de saúde na federação australiana e o sistema 
criado de direitos de acesso à saúde. O artigo examina a atual Lei Nacional de Regulação do 
Profissional de Saúde, que tenta criar um sistema regulatório uniforme para os profissionais 
de saúde na Austrália. O trabalho investiga o funcionamento desse sistema e os dados atuais 
sobre sua operação, concluindo com um olhar sobre seus desafios futuros.

Palavras-chave:  
Austrália; Acesso ao Sistema de Saúde Australiano; Regulação das Profissões de Saúde.
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Introduction

Australia has, in recent times, made enormous changes to the structure of 
its health workforce regulation. In 2009 the Australian Federal government and 
the various State and Territory governments created the National Registration and 
Accreditation Scheme (NRAS), which was Australia’s first attempt at creating a 
nation-wide system of health workforce regulation. The NRAS created a framework 
of laws referred to as the Australian Health Practitioner Regulation National 
Law1 (National Law) to implement the scheme which each State and Territory 
implemented with the co-operation of nine (later 14, and now 15) different health 
professions. The system regulation accreditation, registration and professional disci-
pline. The system has been described as ‘polycentric’ given it involves nine different 
governments, 15 professions, eight health care complaints bodies and nine different 
tribunal systems2.

This article begins by giving a basic outline of the Australian polity and its 
constitutional arrangements. It then proceeds to look at the specific constitutional 
arrangements for the delivery of healthcare and the division of responsibility between 
the Australian Federal government and the Australian States and Territories. The 
article then examines the National Law, an attempt at creating a uniform system of 
registration and professional discipline for healthcare in Australia. The article exam-
ines the structures of the regulation, the systems of complaints and notifications, 
the disciplinary processes, and the regulation of unregistered health practitioners, 
bringing together the latest data on the National Law’s activities. The article con-
cludes with some thoughts on future directions for the National Law.

I.	 A short outline of the Australian legal system

Australia is a constitutional monarchy made up of a federation of six former 
British colonies: New South Wales, Queensland, South Australia, Tasmania, Victoria 
and Western Australia. It has a total population of 25 million people, with most of 
the population living on the eastern coastal fringe3. The original colony, New South 
Wales, was established by the British Crown on 26 January 1788, and the other 
colonies were established over the next century. The Commonwealth of Australia, 
a federated body made up of the six colonies, was formed in 1901, after peaceful 

1QUEENSLAND GOVERNMENT. Health Practitioner Regulation National Law Act 2009. Reprint current from 
1 December 2018 to date. Available at: <https://www.legislation.qld.gov.au/view/html/inforce/current/act-
2009-045>. Accessed in: 28 March 2019. 

2BENNETT, Belinda, CARNEY, Terry, CHIARELLAI, Mary, WALTON, Merrilyn, KELLY, Patrick, SATCHELL Claudette, 
BEAUPERT, Fleur. Australia’s national registration and accreditation scheme for health practitioners: a 
national approach to polycentric regulation? Sydney Law Review, v.40, n. 2, p. 140-181, 2018.

3AUSTRALIAN BUREAU OF STATISTICS. Australian demographic statistics. Mar 2018. Available at: <http://
www.abs.gov.au/AUSSTATS/abs@.nsf/mf/3101.0>. Accessed in: 10 Nov. 2018.

https://www.legislation.qld.gov.au/view/html/inforce/current/act-2009-045
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2009-045
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devolution of power from the Imperial British parliament4. New South Wales is the 
largest state in terms of population with 7.5 million residents, four million of which 
live in its capital city, Sydney5.

The British Crown retained supremacy over Australia but all vestiges 
of the power of the Imperial parliament to change Australian law were finally 
removed in 19866. The holder of the British Crown also holds the Crowns of Aus-
tralia and all of its States. The royal functions of the Crown are given to vice-re-
gal appointments, namely Governors for the States and a Governor General for 
the Federal parliament. These vice-regal appointments are not democratically 
elected but are appointed by the British monarch on advice from the head of 
the respective governments7.

All of Australia’s States and its Federal system employ a Westminster-model 
bicameral (‘two housed’) legislature, apart from Queensland which has one legisla-
tive house. The executive arm of government is not separate from the legislature in 
the Westminster system and Australian governments employ a British Cabinet-style 
of executive.

Power is shared between the Federal government and the States under the 
Commonwealth of Australia Constitution Act 1901 (Cth) (Australian Constitution). 
Specific powers are granted to the Federal government8. Some exclusive power is 
given to the Federal government (such as defence and currency) but the vast majority 
of powers granted to it are concurrent powers, also shared by the States. If there is 
conflict between a valid Federal law and State law, the Federal law is superior to the 
extent of the inconsistency9.

In addition to the States of Australia, there are two significant Territories, 
which have self-government: the Australian Capital Territory and the Northern 
Territory. These Territories have their own legislatures but they are subject to the 
power of the Federal government, which can override Territory legislation on 
any matter10. 

4Australian Constitution Act 1901 (UK). Available at: <https://www.aph.gov.au/About_Parliament/Senate/
Powers_practice_n_procedures/Constitution.aspx>. Accessed in: 29 Mar. 2019.

5AUSTRALIAN BUREAU OF STATISTICS. Quick stats for Greater Sydney. Available at: <http://quickstats.
censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/1GSYD?opendocument>. 
Accessed in: 10 Nov. 2018.

6Australia Act 1986 (Cth); Australia Act 1986 (UK). Available at <https://www.foundingdocs.gov.au/item-
sdid-103.html>. Accessed in: 29 Mar. 2019.

7Australian Constitution, s 51, cit.
8WILLIAMS, George, BRENNAN, Paul., LYNCH, Andrew. Australian constitutional law: commentary and 

materials. 7th ed. Sydney: Federation Press, 2018.
9Australian Constitution, s 109, cit.
10Australian Constitution, s 122, cit.

https://www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/Constitution.aspx
https://www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/Constitution.aspx
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1.	 Australian common law and the position of Australian Aboriginals and 
Torres Strait Islanders

Notionally, there is one common law for Australia, which is based on the 
English law as adapted for Australian conditions, over the last 230 years11. Unlike 
the North American States, Australian States and Territories do not have individual 
common laws, and Australian courts apply a theory of a unified Australian common 
law. However, as the States and Territories have their own power to legislate, differ-
ences in laws have emerged over time.

Legally, it has been said that English common law was brought to Australia 
on 26 January 178812. This was due to the application of the doctrine of reception, a 
common law doctrine which states that when land is unoccupied, settlers will apply 
their own laws to the colony, as far as it is practicable to do so13. Because Australia 
was treated as having been peaceably settled, English law was therefore established, 
and sovereignty was recognised in the British Crown. 

Importantly, Australian Aboriginals and Torres Strait Islanders have been in 
occupation of the territory now known as Australia for tens of thousands of years. 
Neither the former British colonies nor the Federal government have ever entered 
into a binding treaty with Aboriginal Australians or Torres Strait Islanders. As such 
there is no recognition of the former sovereignty of indigenous Australians14. Given 
the failure of the legal systems to recognise the sovereignty of indigenous Australians, 
no war was ever declared against them and the continent is treated by law as having 
been peaceably settled (even though this is substantially at odds with facts)15. While 
there was originally recognition, by the courts of New South Wales, of Aboriginal 
laws and land rights16, this later gave way to the fiction that New South Wales (and 
the rest of Australia) was a ‘terra nullius’, effectively a ‘no man’s land’17. In 1992, the 
High Court rejected the concept of terra nullius, and recognised that Aboriginal 
land rights could survive, but only when they had not been extinguished by British 
powers, colonial authorities, and later, Australian governments (‘the Mabo case’)18. 
The Mabo case did not recognise the sovereignty of indigenous Australians, only 
the possibility that they had property rights in land. Indigenous Australians are 

11STEWART, Cameron, KERRIDGE, Ian, PARKER, Malcolm. The Australian medicolegal handbook. Sydney: 
Elsevier 2008.

12Australian Courts Act 1828 (UK). Available at: <https://www.foundingdocs.gov.au/item-did-39.html>. 
Accessed in: 29 Mar. 2019.

13CREYKE, Robyn; HAMER, David; O’MARA, Patrick; SMITH, Belinda; Taylor, T. Laying down the law. 10th ed. 
Sydney: LexisNexis 2017.

14Id. Ibid.
15Id, Ibid.
16R v Bonjon [1841] NSWSupC 92.
17KERCHER, Bruce. R v Ballard, R v Murrell and R v Bonjon. Australian Indigenous Law Reporter v. 3, n 3, p. 

410, 1998.
18Mabo v The State of Queensland (1992) 175 CLR 1

https://www.foundingdocs.gov.au/item-did-39.html
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therefore subject to the ordinary laws of Australia and have no right to their own 
legal systems, unless such rights are granted by the States and Territories. 

II.	 The constitutional power to regulate healthcare

Importantly, the Australian Federal government does not enjoy a general 
power over health but there are some constitutional powers enumerated, such as 
quarantine powers, which indirectly affect healthcare19. After World War II attempts 
were made by the Federal government to create a system of pharmaceutical ben-
efits which would provide free medicines to poorer Australians, but the efforts 
were found to be unconstitutional given the lack of power in the Constitution20. 
In response, the Constitution was later amended to include a power to regulate 
social welfare insurance including “pharmaceutical, sickness and hospital benefits, 
medical and dental services (but not so as to authorize any form of civil conscrip-
tion)”21. The wording forbids the nationalisation of healthcare, but it has allowed 
for Federal funding of health activities and programs and, as the financial power 
of the Federal government has grown, the Federal government’s practical power to 
regulate healthcare has expanded.

Today the Federal government’s main roles in regulating health are as 
follows:
(i)	 the regulation of the introduction of therapeutic goods and drugs via the The-

rapeutic Goods Administration (TGA). The TGA’s role is to assess the safety 
and efficacy of health products22;

(ii)	the provision of subsidised drugs via the Pharmaceutical Benefits Scheme 
(PBS). Drugs which are approved to be listed by the Pharmaceutical Benefits 
Advisory Council, can be obtained at much reduced rates, and are available to 
some classes of patients free of cost23;

(iii)	 the provision of advice funding for health and medical research through the 
National Health and Medical Research Council (NHMRC); and

(iv)	the provision of funding for advice regarding safety and quality in the health 
service provision through the Australian Commission on Safety and Quality in 
Health Care (Commission), jointly funded by Federal and State governments 

19Australian Constitution, s 51(ix), cit.
20Attorney-General (Vic); Ex rel Dale v Commonwealth (1945) 71 CLR 237.
21Australian Constitution, s 51(xxiiiA), cit.
22Therapeutic Goods Act 1989 (Cth). See also AUSTRALIAN THERAPEUTIC GOODS ADMINISTRATION. 

Regulation basics. Available at: <https://www.tga.gov.au/regulation-basics>. Accessed in: 10 Nov. 2018. 
23National Health Act 1953 (Cth). Available at: <https://www.legislation.gov.au/Series/C1953A00095. See 

also AUSTRALIAN PARLIAMENT. The pharmaceutical benefits scheme - an overview. Available at: <https://
www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/Publications_
Archive/archive/pbs>. Accessed in: 29 Mar. 2019.

https://www.legislation.gov.au/Series/C1953A00095
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to provide advice, developed in consultation with the Australian, State and 
Territory Health Ministers24.

(v)	the provision of universal health insurance to allow free access to hospitals and 
subsidised access to general practitioners (Medicare)25 that will be discussed 
below.

The States’ powers on health primarily relate to the running of public hos-
pitals, the registration and discipline of health professionals, control of health care 
complaints systems, guardianship of children and adults, mental health law, disability 
services and public health law.

III.	 Rights to healthcare 

There is a dearth of Australian legal authority for a right to healthcare. The 
Australian Constitution contains very few human rights and none relate to health26. 
There are no broad common law or constitutional rights to access health care in 
Australia. At the State and Territory levels there are only two Australian jurisdic-
tions with Bills of human rights, namely, Victoria and the ACT and neither expressly 
recognises a right to health care27. The Federal, State and Territory governments 
have also enacted anti-discrimination laws but none of these specifically deal with 
access to healthcare.

Rights to access healthcare can only really be found in Medicare. Medicare 
is the universal system of health insurance mentioned above. It was enacted via 
the Health Insurance Act 1973 (Cth) that provides a guarantee to all Australians 
that they can visit public hospitals for treatment and that the government will 
also pay for general practice visits, for up to 80% of a scheduled fee. Apart from 
these broad guarantees the system does not provide justiciable rights to patients, 
meaning that if the system fails to provide treatment there is no avenue for a 
patient to seek judicial review.

24National Health Reform Act 2011 (Cth). Available at: <https://www.legislation.gov.au/Series/C2011A00009>. 
Accessed in: 29 Mar. 2019. See also AUSTRALIAN COMMISSION ON SAFETY AND QUALITY IN HEALTHCARE. 
Governance. Available at: <https://www.safetyandquality.gov.au/about-us/governance/>. Accessed in: 10 Nov. 2018.

25Health Insurance Act 1973. See also MEDICARE. About us. Available at: <https://www.humanservices.
gov.au/organisations/about-us>. Accessed in: 10 Nov. 2018. Australia is also in the middle of rolling out a 
National Disability Insurance Scheme (NDIS) which is tasked with providing financial support to people with 
a disability: NATIONAL DISABILITY INSURANCE SCHEME. About us. Available at: <https://www.ndis.gov.au/
about-us.html>. Accessed in: 10 Nov. 2018.  

26For example, the Constitution recognises freedom of religion, free of movement, right to trial by jury: ss 116, 
92, 120. There is also an implied right to freedom of political communication: Nationwide News Pty Ltd v 
Wills (1992) 177 CLR 1. 

27Human Rights Act 2004 (ACT). Available at: <https://www.legislation.act.gov.au/a/2004-5>. Accessed in: 
29 March 2019; Charter of Human Rights and Responsibilities Act 2006 (Vic). Available at: <http://www5.
austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/>. Accessed in: 29 Mar. 2019.

https://www.legislation.gov.au/Series/C2011A00009
https://www.legislation.act.gov.au/a/2004-5
http://www5.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www5.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
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In addition to Medicare, the Commission has created an Australian Charter 
of Healthcare Rights28, with three guiding principles:
(i)	 Everyone has the right to be able to access health care and this right is essential 

for the Charter to be meaningful.

(ii)	The Australian government is committed to international agreements about 
human rights which recognise everyone’s right to have the highest possible 
standard of physical and mental health.

(iii)	 Australia is a society made up of people with different cultures and ways of 
life, and the Charter acknowledges and respects these differences29.

The Charter recognises a number of rights (Box).

Box. The Australian Charter of Healthcare Rights

Rights What this means

Access: I have a right to health care. I can access services to address my healthcare 
needs.

Safety: I have a right to receive safe and high 
quality care.

I receive safe and high quality health services, 
provided with professional care, skill and 
competence.

Respect: I have a right to be shown respect, 
dignity and consideration.

The care provided shows respect to me and 
my culture, beliefs, values and personal 
characteristics.

Communication: I have a right to be informed 
about services, treatment, options and costs in 
a clear and open way.

I receive open, timely and appropriate 
communication about my health care in a way I 
can understand.

Participation: I have a right to be included in 
decisions and choices about my care.

I may join in making decisions and choices 
about my care and about health service 
planning.

Privacy: I have a right to privacy and 
confidentiality of my personal information.

My personal privacy is maintained and proper 
handling of my personal health and other 
information is assured.

Comment: I have a right to comment on my care 
and to have my concerns addressed.

I can comment on or complain about my care 
and have my concerns dealt with properly and 
promptly.

28There has been a recent review of the Charter but no results have been made available at the time of 
writing. See AUSTRALIAN COMMISSION ON SAFETY AND QUALITY IN HEALTHCARE. Australian Charter 
of healthcare rights. Available at: <https://www.safetyandquality.gov.au/national-priorities/charter-of-
healthcare-rights/>. Accessed in: 10 Nov. 2018.  

29Id. Ibid.

https://www.safetyandquality.gov.au/national-priorities/charter-of-healthcare-rights/
https://www.safetyandquality.gov.au/national-priorities/charter-of-healthcare-rights/
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Importantly, the Charter is not based in legislation, and as such it appears 
that it is not intended to confer any legally enforceable rights to healthcare. These 
rights have never been the subject of litigation in Australia and it is unlikely that 
they are justiciable30. However, it may be possible to argue that the Charter form 
part of the contract for service with a health service provider or as creating a policy 
backdrop for understanding the provision of services. 

For example, in Hospital and Health Boards Regulation 2012 (Cth)31, hospi-
tal services must have a consumer and community engagement strategy which has 
“regard to national and State strategies, policies, agreements and standards relevant 
to promoting consultation with health consumers and members of the commu-
nity about the provision of health services by the Service.” The Australian Charter 
and the Queensland Charter are given as examples of such national standards. In 
Queensland, the Health Ombudsman Regulation 201432 prescribes the Charter as 
an enforceable ‘conduct’ document33; safety and quality committees must also take 
into account national standards such as the Charters. Another example comes from 
New South Wales which has a Policy Directive PD2011_022 Your Health Rights 
and Responsibilities 2011. This directive incorporates the Australian Charter and 
mandates that “All health professionals delivering healthcare services within NSW 
Health must be made aware of the detailed rights and responsibilities outlined in 
this publication” 34.

IV.	 The Australian Health Practitioner Regulation National Law

As stated above, registration and discipline of healthcare professionals 
has traditionally been a State and Territory matter and the Federal government 
has no express power to regulate the health professions. Any attempts to create 
an Australia-wide system of registration and discipline would only be possible if 
all the States and Territories worked together. On 26 March 2008 the Council of 
Australian Governments (COAG), a body made up of the relevant Federal, State 
and Territory Ministers, agreed to create a single national registration, complaints 
and discipline system known as the National Registration and Accreditation 
Scheme for the Health Professions. This system was enacted via the passage of 
legislation in Queensland, which, it was hoped, would then be enacted in the 

30AUSTRALIAN COMMISSION ON SAFETY AND QUALITY IN HEALTHCARE. Using the Australian 
Charter of healthcare rights. Available at: <https://www.safetyandquality.gov.au/wp-content/
uploads/2014/07/Using-the-Charter-of-Healthcare-Rights-in-Your-Health-Service-v3.pdf>. Accessed 
in: 10 Nov. 2018.  

31Hospital and Health Boards Regulation 2012 (Cth), r 13(1)(b).
32Health Ombudsman Regulation 2014, ss 5. Available at:<https://www.legislation.qld.gov.au/view/

pdf/2014-07-01/sl-2014-0124>. Accessed in: 29 Mar. 2019.
33Health Ombudsman Regulation 2014, r 32(a)(iv), cit.
34PD2011_022 Your Health Rights and Responsibilities 2011.

https://www.legislation.qld.gov.au/view/pdf/2014-07-01/sl-2014-0124
https://www.legislation.qld.gov.au/view/pdf/2014-07-01/sl-2014-0124
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same form in the other Australian jurisdictions35. However, immediately New 
South Wales decided to adopt a different system for complaints handing and 
discipline, described as a ‘co-regulatory system’, which will be discussed further 
below. In 2013, Queensland also decided to adopt a co-regulatory system for 
complaints and discipline.

The main purpose behind the new regime is stated in the National Law at 
section 3:

(a)	 to provide for the protection of the public by ensuring that only 
health practitioners who are suitably trained and qualified to 
practise in a competent and ethical manner are registered; and 

(b)	 to facilitate workforce mobility across Australia by reducing the 
administrative burden for health practitioners wishing to move 
between participating jurisdictions or to practise in more than 
one participating jurisdiction; and 

(c)	 to facilitate the provision of high quality education and training 
of health practitioners; and 

(d)	 to facilitate the rigorous and responsive assessment of overseas-
-trained health practitioners; and 

(e)	 to facilitate access to services provided by health practitioners in 
accordance with the public interest; and 

(f)	 to enable the continuous development of a flexible, responsive and 
sustainable Australian health workforce and to enable innovation 
in the education of, and service delivery by, health practitioners.

In New South Wales, the National Law, in addition to listing the above 
aims, also requires that “the protection of the health and safety of the public must 
be the paramount consideration.”36 The section also outlines guiding principles for 
the National Law, namely:

(a)	 the scheme is to operate in a transparent, accountable, efficient, 
effective and fair way; 

(b)	 fees required to be paid under the scheme are to be reasona-
ble having regard to the efficient and effective operation of the 
scheme; 

35Health Practitioner Regulation National Law (Qld) 2009; Health Practitioner Regulation National Law (NSW) 
No 86a 2009; Health Practitioner Regulation National Law (Victoria) Act 2009 (Vic); Health Practitioner 
Regulation National Law (ACT) Act 2010 (ACT); Health Practitioner Regulation (National Uniform Legislation) 
Act 2010 (NT); Health Practitioner Regulation National Law (Tasmania) Act 2010 (Tas); Health Practitioner 
Regulation National Law (South Australia) Act 2010 (SA); Health Practitioner Regulation National Law (WA) 
Act 2010 (WA).

36National Law, s 3A.
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(c)	 restrictions on the practice of a health profession are to be 
imposed under the scheme only if it is necessary to ensure health 
services are provided safely and are of an appropriate quality.

Nine health professions were originally included in the National Law but more 
have been added since, reaching a total of 15 registered professions. These registered 
professions include the following ‘protected’ titles set out in Table 1. Any health profes-
sional working under these protected titles must be registered under the National Law37.

Table 1. Registered Australian health professions and their protected titles38

Profession   Protected title(s)
Aboriginal and Torres Strait Islander 
Health Practice

•	 Aboriginal and Torres Strait Islander health 
practitioner

•	 Aboriginal health practitioner
•	 Torres Strait Islander health practitioner

Chinese Medicine •	 Chinese medicine practitioner
•	 Chinese herbal dispenser
•	 Chinese herbal medicine practitioner
•	 Oriental medicine practitioner
•	 Acupuncturist

Chiropractic •	 Chiropractor
Dental •	 Dentist

•	 Dental therapist
•	 Dental hygienist
•	 Dental prosthetist
•	 Oral health therapist

Medical •	 Medical practitioner
Medical Radiation Practice •	 Medical radiation practitioner

•	 Diagnostic radiographer
•	 Medical imaging technologist
•	 Radiographer
•	 Nuclear medicine scientist
•	 Nuclear medicine technologist
•	 Radiation therapist

Nursing and Midwifery •	 Nurse
•	 Registered nurse
•	 Nurse practitioner
•	 Enrolled nurse
•	 Midwife
•	 Midwife practitioner

37National Law, s 113. See WEIR, Michael. Holding out and protected titles – issues for non-registrant 
complementary and alternative health practitioners. Journal of law and Medicine, v. 25, n. 4, p. 1033-
1041, Jul. 2018.

38Adapted from AHPRA. What we do. Available at: <https://www.ahpra.gov.au/About-AHPRA/What-We-Do/
FAQ.aspx>. Accessed in: 10 Nov. 2018.  

Continue

https://www.ahpra.gov.au/About-AHPRA/What-We-Do/FAQ.aspx
https://www.ahpra.gov.au/About-AHPRA/What-We-Do/FAQ.aspx
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Profession   Protected title(s)
Occupational Therapy •	 Occupational therapist
Optometry •	 Optometrist

•	 Optician
Osteopathy •	 Osteopath
Paramedicine •	 Paramedic
Pharmacy •	 Pharmacist

•	 Pharmaceutical chemist
Physiotherapy •	 Physiotherapist

•	 Physical therapist
Podiatry •	 Podiatrist

•	 Chiropodist
Psychology •	 Psychologist

1.	 The Australian Health Practitioner Regulatory Agency and the structure 
of the National Law

The National Law created a National Agency to implement and administer 
the law called the Australian Health Practitioner Regulatory Agency (AHPRA) 
which functions include: 

•	 the establishment of procedures for the development of accre-
ditation standards, registration standards and codes and guide-
lines approved by National Boards, for the purpose of ensuring 
the national registration and accreditation scheme operates in 
accordance with good regulatory practice; 

•	 keeping an up-to-date and publicly accessible national register
•	  of registered health practitioners and students for each health 

profession; 
•	 keeping an up-to-date and publicly accessible list of approved 

programs of study for each health profession; 
•	 establishing an efficient procedure for receiving and dealing with 

notifications concerning health practitioners and students;

A current snapshot of AHPRA’s activities can be seen below39:
•	 702,741 registered health practitioners in Australia, across 15 professions; over 

23,800 (3.5%) more registrants than 2016/ 2017;

•	 73,759 new applications for registration received;

39AHPRA. Annual Report 2018. Available at: <https://www.ahpra.gov.au/annualreport/2018/notifications.
html>. Accessed in: 10 Nov. 2018.

Continuation
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•	 161,114 students studying to be health practitioners through an approved 
program of study or clinical training program;

•	 99% of registrants renewed and completed their registration online;

•	 3,401 applications for registration refused because they did not meet suitability/
eligibility requirements (4.6% of all new applications).

As part of its functions, AHPRA oversees 15 National Boards, one for each 
health profession. Each National Board has the primary role of protecting the public. 
The Boards are responsible for accreditation, registration of practitioners and stu-
dents, creating professional standards, codes and scopes of practice and (except in 
New South Wales and Queensland) for dealing with complaints and discipline of 
members. This work is to be aided and supported by AHPRA40. 

Each National Board also has a State and Territory Board (or ‘Council’ in 
New South Wales). These State and Territory-based Boards make individual regis-
tration and notification decisions, based on the National Board’s policies and stan-
dards. State and Territory Boards usually delegate further responsibilities to specialist 
sub-committees, for example, registration committees, notifications assessment 
committees, health committees, and performance committees and professional stan-
dards committees. there are also committees that consider taking immediate action.

2.	 Healthcare complaints and notifications under the National Law

Prior to the introduction of the National Law, every State and Territory had 
an established system for making complaints about ‘health services’ to a commis-
sion, which had the power to receive, assess, investigate, review, refer and conciliate 
health services consumers’ complaints41. These complaint’s entities have continued 
to exist and have been incorporated into the National Law.

The definition of a ‘health service’ in these jurisdictions is generally very 
wide and includes services provided by registered practitioners and unregistered 
health providers. For example, in Health Care Complaints Act 1993 (NSW) s 3 a 
‘health service’ is defined to include the practice of all the registered health profes-
sions outlined above, as well as other complementary and alternative health care 
practitioners who are not regulated under the National Law. Complaints can also 
be made against public and private service organisations42.  Complaints may be 
made by any consumer of a health service (or by their representatives) and, in some 

40National Law, s 35.
41Human Rights Commission Act 2005 (ACT); Health Care Complaints Act 1993 (NSW); Health and Community 

Services Complaints Act 1998 (NT); Health Quality and Complaints Commission Act 2006 (Qld); Health 
and Community Services Complaints Act 2004 (SA); Health Complaints Act 1995 (Tas); Health Services 
(Conciliation and Review) Act 1987 (Vic); Health and Disability Services (Complaints) Act 1995 (WA).

42Health and Disability Services (Complaints) Act 1995 (WA).



218

Bec C. S.

R. Dir. sanit., São Paulo v.19 n.3, p. 205-276, nov. 2018/fev. 2019

jurisdictions, like New South Wales, any person may make a complaint regarding a 
service even if they are not a patient/recipient of the health service43.

In all jurisdictions, the legislation allows for a complaint to be investigated, 
and provision is made to allow conciliation of health complaints by persons appointed 
as conciliators. The conciliation process is confidential and nothing revealed during 
the process can be used before a court or tribunal. Conciliators make reports on the 
outcome of the conciliation process; and if there has been no agreement between 
the parties the conciliator may make a recommendation that the complaint should 
be investigated or that the complaint should be referred to a Board (or Council) 
when the complaint relates to a registered health professional. 

Complaints about registered health professionals are referred to as ‘voluntary 
notifications’ under the National Law44. Voluntary notifications can be made con-
cerning the conduct, health or performance of a health care practitioner on the basis:

(a)	 that the practitioner’s professional conduct is, or may be, of a 
lesser standard than that which might reasonably be expected of 
the practitioner by the public or the practitioner’s professional 
peers; 

(b)	 that the knowledge, skill or judgment possessed, or care exerci-
sed by, the practitioner in the practice of the practitioner’s health 
profession is, or may be, below the standard reasonably expected; 

(c)	 that the practitioner is not, or may not be, a suitable person to 
hold registration in the health profession, including, for example, 
that the practitioner is not a fit and proper person to be registered 
in the profession; 

(d)	 that the practitioner has, or may have, an impairment; 
(e)	 that the practitioner has, or may have, contravened this Law; 
(f)	 that the practitioner has, or may have, contravened a condition 

of the practitioner’s registration or an undertaking given by the 
practitioner to a National Board; 

(g)	 that the practitioner’s registration was, or may have been, impro-
perly obtained because the practitioner or someone else gave 
the National Board information or a document that was false or 
misleading in a material particular45.

Voluntary notifications can also be made against students on the basis that:

43See Australian Vaccination Network Inc v Health Care Complaints Commission [2012] NSWSC 11 which 
lead to changes in the legislation in New South Wales.

44National Law, s 144.
45Ib. Ibid.



219

Health practitioner regulation in Australia

R. Dir. sanit., São Paulo v.19 n.3, p. 205-276, nov. 2018/fev. 2019

(a)	 the student has been charged with an offence, or has been convic-
ted or found guilty of an offence, that is punishable by 12 months 
imprisonment or more; or 

(b)	 the student has, or may have, an impairment; or 
(c)	 that the student has, or may have, contravened a condition of the 

student’s registration or an undertaking given by the student to 
a National Board.

In New South Wales, the grounds for a voluntary notification are different 
from the other systems. Under s 144 of the New South Wales Act, a notification 
can be made when:

(a)	 A complaint the practitioner has, either in this jurisdiction or 
elsewhere, been convicted of or made the subject of a criminal 
finding for an offence.

(b)	 A complaint the practitioner has been guilty of unsatisfactory 
professional conduct or professional misconduct.

(c)	 A complaint the practitioner is not competent to practise the 
practitioner’s profession.

(d)	 A complaint the practitioner has an impairment.
(e)	 A complaint the practitioner is otherwise not a suitable person 

to hold registration in the practitioner’s profession.

2.1. Self notification

Practitioners are required to notify their relevant National Board within 
seven days of:

(i)	 the practitioner is charged, whether in a participating jurisdiction 
or elsewhere, with an offence punishable by 12 months impri-
sonment or more; or 

(ii)	 the practitioner is convicted of or the subject of a finding of 
guilt for an offence, whether in a participating jurisdiction or 
elsewhere, punishable by imprisonment; or 

(iii)	appropriate professional indemnity insurance arrangements are 
no longer in place in relation to the practitioner’s practice of the 
profession; or 

(iv)	the practitioner’s right to practise at a hospital or another facility at 
which health services are provided is withdrawn or restricted because 
of the practitioner’s conduct, professional performance or health; or 

(v)	 the practitioner’s billing privileges are withdrawn or restricted under 
the Medicare Australia Act 1973 of the Commonwealth because of 
the practitioner’s conduct, professional performance or health; or 

(vi)	the practitioner’s authority under a law of a State or Territory 
to administer, obtain, possess, prescribe, sell, supply or use a 
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scheduled medicine or class of scheduled medicines is cancelled 
or restricted; or 

(vii)	a complaint is made about the practitioner to an entity referred to 
in section 219(1)(a) to (e) [which are Commonwealth authorities 
having functions relating to the provision of health services]; or 

(viii)	the practitioner’s registration under the law of another country 
that provides for the registration of health practitioners is sus-
pended or cancelled or made subject to a condition or another 
restriction [...]46

Students must also report themselves when:

(i)	 the student is charged with an offence punishable by 12 months 
imprisonment or more; or 

(ii)	 the student is convicted of or the subject of a finding of guilt for 
an offence punishable by imprisonment; or 

(iii)	the student’s registration under the law of another country that 
provides for the registration of students has been suspended or 
cancelled.

An example of the failure to self-report is Health Care Complaints Commis-
sion v Haasbroek47. In this case a doctor was found guilty of professional misconduct 
for failing to notify the Medical Council of his conviction of assault occasioning 
actual bodily harm. 

2.2. Mandatory notifications

Healthcare professionals also have mandatory notification obligations under 
the National Law48. Health practitioners are required to report any ‘notifiable conduct’ 
of other registered health practitioners and any behaviour by students, which may 
place the public at ‘substantial risk of harm’49. ‘Notifiable conduct’ is conduct by a 
practitioner where the practitioner has: 

(a)	 practised the practitioner’s profession while intoxicated by alcohol 
or drugs; or 

(b)	 engaged in sexual misconduct in connection with the practice of 
the practitioner’s profession; or 

(c)	 placed the public at risk of substantial harm in the practitioner’s prac-
tice of the profession because the practitioner has an impairment; or 

46National Law s 130.
47[2018] NSWCATOD 177. Similar cases include Dental Board of Australia and Dhillon [2018] WASAT 107; 

Medical Board of Australia v Hung Phan (Review and Regulation) [2018] VCAT 1324; HCCC v Grentell 
[2010] NSWNMT 27.

48National Law, s 141.
49MEDICAL BOARD OF AUSTRALIA. Guidelines for mandatory notifications. Available at: <https://www.medicalboard.

gov.au/Codes-Guidelines-Policies/Guidelines-for-mandatory-notifications.aspx>. Accessed in: 10 Nov. 2018.
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(d)	 placed the public at risk of harm because the practitioner has 
practised the profession in a way that constitutes a significant 
departure from accepted professional standards50.

Exemptions exist for practitioners who are working for a professional 
indemnity insurer or as legal professionals, for members of quality assurance com-
mittees or for practitioners who might be prevented from disclosure due to some 
other legal prohibition51.

In 2017/ 2018 AHPRA received 908 mandatory notifications52. This was a 
rise of 7.2% compared to the previous. The overwhelming majority of notifications 
(79%) concern medical practitioners or nurses. Nearly half of the notifications (45%) 
resulted in some action being taken against the practitioner. 

The mandatory notification provisions have caused considerable controversy 
and it has been argued that the requirement for mandatory notification is inappro-
priate for treating healthcare practitioners, as the requirement will discourage prac-
titioners with health problems from seeking help, with the result that the public will 
face greater risk53. Western Australia has modified the notification requirement so 
that healthcare practitioners are exempted from reporting on health practitioner and 
students that they are providing health services to54. Queensland adopted a different 
variation, which does not require the health practitioner to notify the authorities 
regarding another practitioner seeking treatment when the behaviour relates to “an 
impairment, which will not place the public at substantial risk of harm” which is 
not professional misconduct55. 

At present, AHPRA is considering a uniform change to the National Law, 
which would provide an exemption for treating health professionals all across Austra-
lia56. Four options have been raised which are outlined in diagram below. Of the four, 
only three are currently legalised, with Option 3 being left out. Option 1 represents the 
law as it currently is in all jurisdictions apart from Queensland and Western Australia. 
Option 2 represents the law in Western Australia. Option 4 is closest to the Queensland 

50National Law, s 140.
51National Law, s 141.
52AHPRA. Annual Report 2018, cit.    
53KOMESAROFF, Paul. Mandatory reporting of impaired doctors: protecting the community or increasing the 

risk? Internal Medicine Journal, Sydney, v. 44, n. 12a, p.1154-1155, Dec. 2014. https://doi.org/10.1111/
imj.12617; BISMARK, M.M.; MORRIS, J.M.; CLARKE, C. Mandatory reporting of impaired medical 
practitioners: protecting patients, supporting practitioners. Internal Medicine Journal, Sydney, v. 44, n. 
12a, p.1165-1169, Dec. 2014; GOIRAN, Nick, KAY, Margaret, NASH, Louise; HAYSOM, Georgie. Mandatory 
reporting of health professionals: The case for a Western Australian style exemption for all Australian 
practitioners. Journal of Law and Medicine, Melbourne, v. 22, n. 1, p. 209, Sept. 2014.

54National Law (WA) Act 2010 (WA), s 141(4)(da).
55National Law (Queensland), s 144(5).
56AHPRA. Mandatory reporting under the Health Practitioner Regulation National Law 2017. Available at: 

<https://www.health.nsw.gov.au/legislation/Documents/dp-mandatory-reporting-hprnl.pdf>. Accessed in: 
10 Nov. 2018.
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position. At the time of writing the Council of Australian governments has agreed to 
reform the law but they have not yet announced what option will be adopted57.

Diagram. AHPRA’s mandatory reporting reform options58

Option 1

Impairment
Mandatory reporting of 
impairment

Other forms of notifiable 
conduct
Mandatory reporting of 
others forms of notifiable 
conduct

Current National 
Law approach

(No exemption to 
mandatory reporting for 
treating practitioners)

Option 3

Impairment
Mandatory reporting of 
impairment, unless it poses 
a current or future risk of 
significant harm

Other forms of notifiable 
conduct
Mandatory reporting of 
others forms of notifiable 
conduct

Option 4

Impairment
Mandatory reporting of 
impairment

Other forms of notifiable 
conduct
Mandatory reporting of 
others forms of notifiable 
conduct, unless they are 
occurring or at risk oh 
recurring in the future

Option 2

Impairment
Mandatory reporting of 
impairment

Other forms of notifiable 
conduct
No mandatory reporting of 
others forms of notifiable 
conduct

Effect of option 1

No distinction is made 
between impairment and 
other forms of notifiable 
conduct. Impairment, 
practising while 
intoxicated, sexual 
misconduct and 
substandard performance 
are subject to mandatory 
reporting if they have 
occurred in the past.

Future risk of notifiable 
conduct may also be 
subject to a professional 
or ethical obligation to 
report voluntarily.

Effect of option 3

Impairment is not subject to 
mandatory reporting, unless 
it poses a current or future 
risk of significant harm. 
Past impairment may also 
be subject to a professional 
or ethical obligation to report
voluntarily.

Practising while intoxicated, 
sexual misconduct and 
substandard performance 
remain subject to mandatory 
reporting if they have 
occurred in the past.

Effect of option 4

Impairment is not subject to 
mandatory reporting. This 
includes past and current 
impairment, as well as the 
risk of future impairment.

Practising while intoxicated, 
sexual misconduct and 
significant departure from 
accepter professional 
standards are not subject to 
mandatory reporting, unless 
they are currently occurring 
or at risk of occurring in the 
future.

Any notifiable conduct may 
also be subject to a 
professional or ethical 
obligation to report 
voluntarily.

Effect of option 2

Practising while intoxicated, 
sexual misconduct, 
impairment and significant 
departure from accepted 
professional standards are 
not subject to mandatory 
reporting. This includes past 
and current conduct, as well 
as the risk of the conduct 
recurring in the future.

However, any notifiable 
conduct may still be subject 
to a professional or ethical 
obligation to report 
voluntarily.

Narrower exemption 
from mandatory reporting

Broader exemption from 
mandatory reporting

57AHPRA. Mandatory reporting under the Health Practitioner Regulation National Law 2017, cit.
58Id. Ibid.
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3.	 Processing complaints and notifications

Complaints can be lodged with AHPRA, a National Board, a State or Terri-
tory Board (or Council) or with a health care complaints entity. Under s 150 of the 
National Law the National Boards are required to inform health care complaints 
bodies about any notifications received by AHPRA, which may also provide grounds 
for a complaint.  Conversely, if a complaint has been lodged with a healthcare 
complaints entity about a practitioner, the entity must notify the relevant National 
Board and give it the information that it has relating to the complaint (except for 
New South Wales and Queensland, which will be discussed below). 

In all jurisdictions (apart from New South Wales and Queensland) AHPRA 
is obliged to refer a notification to the relevant National Board as soon as practica-
ble after receiving it59. The National Board then has 60 days to conduct a prelimi-
nary assessment of the notification: National Law, s 149. After that assessment the 
National Board may:
•	 take immediate action on the practitioner’s or student’s registration; 

•	 investigate the notification;

•	 request a health assessment of the practitioner or student or a performance 
assessment of the practitioner;

•	 refer the matter to a health or performance panel hearing; 

•	 refer the matter to a tribunal hearing; 

•	 issue a caution; 

•	 accept undertakings; 

•	 impose conditions; and/or 

•	 take no further action.

If during assessment and investigation of a notification, a National Board 
may make a decision to place the investigation on hold pending other findings such 
as coronial investigations or criminal charges. 

Below are the 2017/ 2018 statistics for AHPRA’s notification activity60:
•	 10,934 practitioners had a notification raised about them nationally, this is an 

increase of 3.7% from 2016/ 2017;

•	 1.6% of all registered health practitioners were the subject of a notification;

59National Law, s 148.
60AHPRA. Annual Report 2018, cit.
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•	 the top three reasons for a notification were: clinical care (41.0%); medication-
-related issues (12.6%); and health impairment (8.9%);

•	 immediate action was taken to restrict or suspend the registration of a practi-
tioner 413 times;

•	 7,276 notifications about practitioners were received; 5.5% increase in notifi-
cations received; 

•	 24.5% of health, performance and conduct matters resulted in regulatory action;

•	 97.0% of matters decided nationally by tribunals this year resulted in regulatory 
action;

•	 7.2% increase in mandatory notifications received by AHPRA.

A complete breakdown by jurisdiction of the number of complaints can 
be seen in Table 2.

4.	 Immediate Action 

As discussed above, a National Board may decide after its initial assess-
ment of a notification, or after an investigation, to initiate immediate action via an 
Immediate Action Committee. In 2017/18, National Boards took immediate action 
on 413 occasions, which is 29.4% (320) more than in 2016/ 201761. The proportion 
of notifications where immediate action was taken was 5.7% of the notifications 
received. This is relatively consistent with previous years (4.6% in 2016/ 2017 and 
6.2% in 2015/ 2016)62.

Section 156 of the National Law provides that a Board can take immediate 
action against a practitioner if:

(a) the National Board reasonably believes that 
(i) because of the registered health practitioner’s conduct, perfor-

mance or health, the practitioner poses a serious risk to persons; 
and

(ii) it is necessary to take immediate action to protect public health 
or safety; or

(b) the National Board reasonably believes that 
(i) the student poses a serious risk to persons because the student—
(A) has been charged with an offence, or has been convicted or found 

guilty of an offence, that is punishable by 12 months imprison-
ment or more; or

61AHPRA. Annual Report 2018, cit.
62Id. Ibid.
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(B) has, or may have, an impairment; or
(C) has, or may have, contravened a condition of the student’s regis-

tration or an undertaking given by the student to a National 
Board; and

(ii) it is necessary to take immediate action to protect public health 
or safety; or

(c) the registered health practitioner’s registration was improperly 
obtained because the practitioner or someone else gave the Natio-
nal Board information or a document that was false or misleading 
in a material particular; or

(d) the registered health practitioner’s or student’s registration has 
been cancelled or suspended under the law of a jurisdiction, 
whether in Australia or elsewhere, that is not a participating 
jurisdiction.
(e) the National Board reasonably believes the action is otherwise 
in the public interest63.

Section 155 defines ‘immediate action’ to mean:

(a) the suspension, or imposition of a condition on, the health 
practitioner’s or student’s registration; or 

(b) accepting an undertaking from the health practitioner or student; or 
(c) accepting the surrender of the health practitioner’s or student’s 

registration

If a Board is proposing to take immediate action it must notify the practi-
tioner and invite them to make a submission to the Board64. In Eaton v Dental Board 
of Australia the failure to afford a reasonable opportunity to a doctor to attend an 
immediate action meeting was said to be a breach of procedural fairness and the 
decision was overturned.65

The public interest criterion in s 156(e) was recently added to the National 
Law, after having been in place in New South Wales for 10 years. The criterion 
allows the Immediate Action Committee to suspend or place a condition on the 
practitioner for behaviours which may not be connected to the practitioner’s pro-
fessional behaviour but which still raises concerns about their ability to practice. For 
example, in Farshchi v Chiropractic Board of Australia (Review and Regulation)66 a 
practitioner who was registered in three professions (medical practitioner, chiroprac-
tor and Chinese medicine practitioner) was charged with a number of very serious 

63See also National Law (New South Wales), s 150.
64National Law, s 157.
65[2012] VSC 510.
66[2018] VCAT 1618.
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offences concerning forced labour (slavery). An Immediate Action Committee felt 
it necessary to impose high level supervision conditions on Dr Farshchi’s practice. 
On appeal to the Victorian Civil and Administrative Tribunal, the Tribunal upheld 
the conditions in the public interest as the allegations concerned misuse of power 
on vulnerable people which may adversely affect the public’s perception of the pro-
fession, even though it was unconnected with Dr Farshchi’s practice.

5.	 Adverse findings: Unsatisfactory professional performance, 
unsatisfactory professional conduct and professional misconduct

The approach taken in the National Law in all jurisdictions (apart from 
New South Wales) has been to describe three forms of conduct which can lead 
to disciplinary sanction: unsatisfactory professional performance, unsatisfactory 
professional conduct, and professional misconduct. Section 3 of the National Law 
defines ‘unsatisfactory professional performance’ to mean that: 

[...] the knowledge, skill or judgment possessed, or care exercised 
by, the practitioner in the practice of the health profession in 
which the practitioner is registered is below the standard reaso-
nably expected of a health practitioner of an equivalent level of 
training or experience.

Section 3 of the National Law defines ‘unprofessional conduct’ to mean:

[...] professional conduct that is of a lesser standard than that 
which might reasonably be expected of the health practitioner by 
the public or the practitioner’s professional peers, and includes-- 

(a)	 a contravention by the practitioner of this Law, whether or not the 
practitioner has been prosecuted for, or convicted of, an offence 
in relation to the contravention; and 

(b)	 a contravention by the practitioner of 
(i)	 a condition to which the practitioner’s registration was subject; or 
(ii)	 an undertaking given by the practitioner to the National Board 

that registers the practitioner; and 
(c)	 the conviction of the practitioner for an offence under another 

Act, the nature of which may affect the practitioner’s suitability 
to continue to practise the profession; and 

(d)	 providing a person with health services of a kind that are exces-
sive, unnecessary or otherwise not reasonably required for the 
person’s well-being; and 

(e)	 influencing, or attempting to influence, the conduct of another 
registered health practitioner in a way that may compromise 
patient care; and 
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(f)	 accepting a benefit as inducement, consideration or reward for refer-
ring another person to a health service provider or recommending 
another person use or consult with a health service provider; and 

(g)	 offering or giving a person a benefit, consideration or reward in 
return for the person referring another person to the practitioner 
or recommending to another person that the person use a health 
service provided by the practitioner; and 

(h)	 referring a person to, or recommending that a person use or 
consult, another health service provider, health service or health 
product if the practitioner has a pecuniary interest in giving that 
referral or recommendation, unless the practitioner discloses the 
nature of that interest to the person before or at the time of giving 
the referral or recommendation. 

Finally, section 3 defines ‘professional misconduct’ to include:

(a)	 unprofessional conduct by the practitioner that amounts to 
conduct that is substantially below the standard reasonably 
expected of a registered health practitioner of an equivalent level 
of training or experience; and 

(b)	 more than one instance of unprofessional conduct that, when 
considered together, amounts to conduct that is substantially 
below the standard reasonably expected of a registered health 
practitioner of an equivalent level of training or experience; and 

(c)	 conduct of the practitioner, whether occurring in connection with 
the practice of the health practitioner’s profession or not, that is 
inconsistent with the practitioner being a fit and proper person 
to hold registration in the profession.

As stated above, New South Wales has adopted different terms and defini-
tions which are more specific than those contained in the other jurisdictions. These 
definitions were in use in New South Wales prior to the introduction of the National 
Law and the legislators believed they were more effective than the ones stated in 
the drafts of the National Law.67 Section 153 of the Health Practitioner Regulation 
National Law (NSW) Act 2009 (NSW) defines ‘unsatisfactory’ performance as per-
formance “below the standard reasonably expected of a practitioner of an equivalent 
level of training or experience.” Section 139B defines ‘unsatisfactory professional 
conduct’ to include specific examples, such as:

(a)	 Conduct significantly below reasonable standard
Conduct that demonstrates the knowledge, skill or judgment 
possessed, or care exercised, by the practitioner in the practice 

67PARLIAMENT OF NEW SOUTH WALES. Hansard for the Health Practitioner Regulation Bill 2009 - - 1R 2R - 
NSW Parliament Health Practitioner Regulation Bill - Ms CARMEL TEBBUTT (Marrickville—Deputy Premier, 
and Minister for Health) 28 October 2009. 
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of the practitioner’s profession is significantly below the standard 
reasonably expected of a practitioner of an equivalent level of 
training or experience.

(b)	 Contravention of this Law or regulations
A contravention by the practitioner (whether by act or omission) 
of a provision of this Law, or the regulations under this Law or 
under the NSW regulations, whether or not the practitioner has 
been prosecuted for or convicted of an offence in respect of the 
contravention.

(c)	 Contravention of conditions of registration or undertaking
A contravention by the practitioner (whether by act or omission) 
of—

(i) a condition to which the practitioner’s registration is subject; or
(ii) an undertaking given to a National Board.
(d) Failure to comply with decision or order of Committee or 

Tribunal
A contravention by the practitioner (whether by act or omission) 
of a decision or order made by a Committee or Tribunal in rela-
tion to the practitioner.

(e) Contravention of requirement under Health Care Complaints 
Act 1993
A contravention by the practitioner of section 34A(4) of the 
Health Care Complaints Act 1993.

(f) Accepting benefit for referral or recommendation to health 
service provider
Accepting from a health service provider (or from another person 
on behalf of the health service provider) a benefit as inducement, 
consideration or reward for—

(i) referring another person to the health service provider; or
(ii) recommending another person use any health service provided 

by the health service provider or consult with the health service 
provider in relation to a health matter.

(g) Accepting benefit for recommendation of health product
Accepting from a person who supplies a health product (or from 
another person on behalf of the supplier) a benefit as inducement, 
consideration or reward for recommending that another person 
use the health product, but does not include accepting a benefit 
that consists of ordinary retail conduct.

(h) Offering a benefit for a referral or recommendation
Offering or giving a person a benefit as inducement, consideration 
or reward for the person—

(i) referring another person to the registered health practitioner; or

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact AND Year%3D1993 AND no%3D105&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact AND Year%3D1993 AND no%3D105&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact AND Year%3D1993 AND no%3D105&nohits=y
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(ii) recommending to another person that the person use a health 
service provided by the practitioner or consult the practitioner 
in relation to a health matter.

(i) Failure to disclose pecuniary interest in giving referral or recom-
mendation
Referring a person to, or recommending that a person use or 
consult—

(i) another health service provider; or
(ii) a health service; or
(iii) a health product;

if the practitioner has a pecuniary interest in giving that referral 
or recommendation, unless the practitioner discloses the nature 
of the interest to the person before or at the time of giving the 
referral or recommendation.

(j) Engaging in overservicing
Engaging in overservicing.
(k) Supervision of assistants

Permitting an assistant employed by the practitioner (in con-
nection with the practitioner’s professional practice) who is not 
a registered health practitioner to attend, treat or perform ope-
rations on patients in respect of matters requiring professional 
discretion or skill.

(l) Other improper or unethical conduct
Any other improper or unethical conduct relating to the practice 
or purported practice of the practitioner’s profession. (Original 
highlights)

Finally, section 139E defines professional misconduct’ to mean:

(a) unsatisfactory professional conduct of a sufficiently serious 
nature to justify suspension or cancellation of the practitioner’s 
registration; or
(b) more than one instance of unsatisfactory professional conduct 
that, when the instances are considered together, amount to 
conduct of a sufficiently serious nature to justify suspension or 
cancellation of the practitioner’s registration.

6.	 ‘Co-regulation’ in New South Wales and Queensland

The position in New South Wales and Queensland is different. Unlike all the 
other States and Territories, New South Wales and Queensland enacted a different 
version of the National Law which is referred to as ‘a co-regulatory model.’ Under 
the co-regulatory model, AHPRA must not deal with notifications and must refer 
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all notifications to the Health Professions Council Authority or the Queensland 
Office of Health Ombudsman. These entities then work with the various professional 
Boards and Councils to discuss how to proceed with a complaint. 

In New South Wales, all complaints are processed by the Health Professions 
Council Authority (HPCA). If the complaint is very serious it is sent to the relevant health 
professional Council for determination about which Immediate Action and interim 
orders can be made to protect the public’s safety and the public interest. If there is no 
needed for immediate action (or if such action has been taken) the New South Wales 
Health Care Complaints Commission and the health professional Councils consult 
with each other about how to appropriately deal with the complaint. Less serious cases 
not requiring full investigation are dealt with by the relevant Council, who refers the 
complaint to a conduct committee, health committee or performance committee, who 
will then investigate and may make conditions on the professional’s practice, or, in cases 
when it turns out to be more serious than originally thought, the matter can be referred 
back to the Health Care Complaints Commission. In cases of serious public health 
issues, significant issues regarding appropriate care or treatment, cases of possible gross 
negligence or grounds for disciplinary proceedings, the New South Wales Health Care 
Complaints Commission may investigate the complaint initially and may refer it to the 
Director of Proceedings, who then independently determines whether to prosecute 
the case and where. In New South Wales, complaints about unsatisfactory professional 
conduct are normally heard before a Professional Standards Committee; the Health 
Care Complaints Tribunal will prosecute more serious complaints about professional 
misconduct before the New South Wales Civil and Administrative Tribunal. Appeals 
can be made from that Tribunal to the New South Wales Supreme Court but only on 
the limited grounds that the Tribunal has made an error of law.

In Queensland, the process is very similar to that in New South Wales. The 
Office of the Health Ombudsman receives all complaints and then, usually within 30 
days, determine whether to take no further action, attempt to facilitate local resolution, 
attempt to conciliation, refer the complaint to the relevant health professional board, take 
immediate action against the provider, or investigate the matter further for prosecution68.

7.	 Disciplinary proceedings

The National Law provides for a number of different fora for the consider-
ation of issues of professional discipline including tribunals, performance committees, 
conduct committees and health committees.  The primary purpose of these proceedings 
is the protection of the public, not the punishment of wrongdoing69. 

68OFFICE OF THE HEALTH OMBUDSMAN. What happens when the OHO receives a complaint? Available at: 
<https://www.oho.qld.gov.au/health-service-providers/what-happens-when-the-oho-receives-a-complaint/>. 
Accessed in: 10 Nov. 2018.

69Lee v Health Care Complaints Commission [2012] NSWCA 30.
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Then most serious response to an adverse finding is removal from the reg-
ister. However, this response is far less likely than a response to that requires super-
vision, further education, a reprimand, and suspension from practice for a period 
of time or a fine.  Table 3 provides a breakdown of the results of notifications from 
AHPRA (but excluding NSW decisions).

The disciplinary tribunals and panels are not courts and are not subject 
to the same requirements of procedure and evidence as a common law court. The 
main requirement of the tribunals is that of procedural fairness, which requires the 
tribunal or panel to give the practitioner a fair opportunity to listen to the allegations 
and present their own evidence70. Proceedings normally consist of two stages – a 
hearing stage, and, if there are adverse findings, a stage to consider the appropriate 
course of disciplinary action71. In both stages the practitioner should be afforded a 
reasonable opportunity to be heard72.

8.	 Impaired practitioners

Impairment is defined in the National Law, s 3 to mean that:

[...] the person has a physical or mental impairment, disability, condi-
tion or disorder (including substance abuse or dependence) that 
detrimentally affects or is likely to detrimentally affect-- 

(a)	 for a registered health practitioner or an applicant for registra-
tion in a health profession, the person’s capacity to practise the 
profession; or 

(b)	 for a student, the student’s capacity to undertake clinical training-- 
(i)	 as part of the approved program of study in which the student is 

enrolled; or 
(ii)	 arranged by an education provider.

As shown by Table 3, about 9% of AHPRA’s 2017/2018 notifications are 
related to impairment. Decisions concerning impairment are not made publicly 
available and are not recorded on the national register. A person can make volun-
tary notifications regarding impairment; practitioners must also report impairments 
as notifiable conduct if there is a belief that the impairment exposes the public at 
substantial risk of harm. When health-related notifications are received by AHPRA, 
the practitioner or student will be subjected to a health assessment by the relevant 
National Board, usually via a Health Committee.

70King v Health Care Complaints Commission [2011] NSWCA 353.
71Sudath v Health Care Complaints Commission [2012] NSWCA 171.
72Lucire v Health Care Complaints Commission [2011] NSWCA 99; Attia v Health Care Complaints Commission 

[2017] NSWSC 1066.

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2011/353.html
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If an impairment has been found, a health committee can place conditions on 
the practitioners which limits their rights to practice (for example, for preventing them 
from prescribing drugs or addiction), require them to seek treatment (for example, 
psychiatric treatment, treatment for addiction) and to have them regularly drug tested74.

Findings of impairment can be contested75. A finding of impairment is not 
a defence to an allegation of unprofessional conduct or professional misconduct. 
In Reimers v Health Care Complaints Commission a doctor had been deregistered 
for professional misconduct for matters arising from his narcotics addiction76. He 
argued that once it was decided that he had an impairment that he should had been 
dealt with by an impairment panel rather than by the Tribunal. The Court of Appeal 
disagreed. Judge Basten J. A. said at:

Gross, repeated, incompetent medical practice does not cease to be such 
because it is caused by an addiction to alcohol, heroin or other drugs. This was not 
a case where the practitioner was held to be unaware of his condition or its conse-
quences. That he continued to practice as an anaesthetist whilst unable to exercise 
the necessary care, skill and judgment, could reasonably be found to constitute 
professional misconduct. The conclusion of the Tribunal that there was profes-
sional misconduct was, at least, unsurprising [...] There is no doubt that addiction 
is a condition which may, perhaps should, evoke sympathy. The degree to which a 
criminal offence is caused by a mental illness, including addiction, may properly be 
reflected in the sentence imposed. Nevertheless, “protection of the community” is a 
relevant sentencing principle and may, within limits of proportionality identified by 
reference to the seriousness of the offence, extend rather than restrict the sentence 
[...] But the underlying purpose of a disciplinary order of deregistration is not pri-
marily punitive, but protective. That is not to impose some artificial dichotomy of 
punitive and protective orders [...] Rather, it is to recognise the primary object of 
the Medical Practice Act which was ‘to protect the health and safety of the public 
by providing mechanisms designed to ensure that [...] medical practitioners are fit 
to practise medicine’: s 2A(1). Misconduct which could be classified as professional 
misconduct may properly lead to deregistration.

9.	 Unregistered practitioners

So far all of the discussion has focused on registered health professions 
but many health practitioner groups remain unregistered, including naturopaths, 

74See for example, the NEW SOUTH WALES MEDICAL COUNCIL. Participant procedure: drug screening. 
<www.mcnsw.org.au/sites/default/files/procedure_-_participant_procedure_-_drug_screening_-_6_
feb_2018_-_effective_from_4_june_2018.pdf>. Accessed in: 10 Nov. 2018.

75MLNO v Medical Board of Australia (Occupational and Business Regulation) [2012] VCAT 1613.
76[2012] NSWCA 317. Reimers was later admitted back into practice with numerous conditions attached, 

such as restrictions on his rights to prescribe and requirements concerning supervision: Reimers v Medical 
Council of New South Wales [2018] NSWCATOD 180.
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acupuncturists, psychotherapists, therapeutic masseurs, social workers, and homeo-
paths. This sector of the Australian economy is large and growing. For example, in 
2017/ 2018 Australians spent nearly $5 billion on complementary and alternative 
medicines77. 

While unregistered practitioners are not subject to the National Law in 
terms of having a National Board and other infrastructure, they are still subject to 
the protected titles laws (discussed above) and they are also regulated by the health 
care complaints systems in each jurisdiction. In 2015, COAG created a National 
Code of Conduct for Health Care Workers which was based on earlier codes created 
in New South Wales, South Australia and Queensland. It was created after a series 
of consultations and the final code was given to the health care complaints entity in 
each state to adopt through its own regulation. At present only New South Wales, 
Queensland, South Australia and Victoria have adopted a code78.

These codes are a form of ‘negative licensing,’ meaning that it applies auto-
matically to all unregistered persons providing health services. For example, in 
New South Wales unregistered practitioners are subject to the Code of Conduct for 
Unregistered Health Practitioners79. Section 10AM of the Public Health Act 2010 
(NSW), s 100 allows codes to be created to regulated unregistered practitioners and 
The Code applies ‘negatively’ in the sense that it does not need to be consented to 
by the practitioner. The Code deals with many matters such as:

•	 the provision of services in safe and ethical manner; 
•	 ensuring infection control; 
•	 the prohibition of practitioners claiming cures for cancer and 

other terminal illnesses; 
•	 appropriate advice giving and not dissuading patients from 

seeking treatment from medical practitioners;
•	 not practicing under the influence of drugs an alcohol;
•	 not to practice with mental and physical impairments;
•	 not to financially exploit clients;
•	 requiring treatments to have a clinical basis;

77COMPLEMENTARY MEDICINES AUSTRALIA. Complementary medicine snapshot. <http://www.
cmaustralia.org.au/resources/Documents/Australian%20Complementary%20Medicines%20Industry%20
snapshot%202018_English.pdf>. Accessed in: 10 Nov. 2018.

78See National Code of Conduct for Health Care Workers (Queensland); Code of Conduct for Unregistered 
Health Practitioners (South Australia); General code of conduct in respect of general health services 
(Victoria). Tasmania has passed legislation to incorporate a Code but is not yet in force: Health Complaints 
Amendment (Code of Conduct) Act 2018. See also, WARDLE, Jon. Holding unregistered health practitioners 
to account: an analysis of current regulatory and legislative approaches. Journal of Law and Medicine, 
Melbourne, v. 22, n. 2, p. 350-375, 2014.

79NEW SOUTH WALES MINISTRY OF HEALTH. Unregistered practitioners. <https://www.health.nsw.gov.au/
phact/Documents/coc-unregistered-practitioners.pdf>. Accessed in: 10 Nov. 2018. 
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•	 prohibiting misinformation and misleading conduct;
•	 prohibiting sexual and improper personal relationships;
•	 requiring compliance with privacy laws;
•	 requiring the keeping of records;
•	 requiring professional indemnity insurance;
•	 requiring the display of the Code at the place of business; and
•	 requiring that optical devices be sold in accordance to a pres-

cription.

Under Health Care Complaints Act 1993 (NSW), s 41A the NSWHCCC 
can order an unregistered practitioner to act with conditions on their practice or 
may ban them from practising all together, if they breach the Code and pose a risk 
to the health or safety of members of the public80.

Conclusions and future directions

The National Law is a complicated, multigovernment regulatory system 
that relies heavily on the support of the registered health professions for legitimacy 
and day-to-day operations. While some segments of the health professional com-
munity have been highly critical of the National Law all the major reviews of the 
system have been largely supportive of the Law and most suggested reforms have 
been minor and procedural in nature81.

One problem with the current National Law is the system’s reliance on 
notifications for action. This requires the system to be a reactive system, one that 
responds to problems that have already occurred, rather than a system which creates 
and environment where errors are prevented from happening. 

Another problem is with repeat offending and the appropriateness of allow-
ing practitioners to continue practising after years of transgressions. Minor infrac-
tions, even when they are repeated, do not seem to trigger the system’s concern for 
the safety of the public as much as infractions that might result in serious injuries 

80See for example, NEW SOUTH WALES HEALTH CARE COMPLAINTS COMMISSION. Public Statement and 
Statement of Decision in relation to Ms Marilyn Bodnar 23 July 2018. Available at: <http://www.hccc.
nsw.gov.au/Hearings---decisions/Public-statements-and-warnings/Public-Statement-and-Statement-of-
Decision-in-relation-to-Ms-Marilyn-Bodnar>. Accessed in: 10 Nov. 2018.

81See for example, AUSTRALIAN SENATE. Complaints mechanism administered under the Health Practitioner 
Regulation National Law 2017. Available at <https://www.aph.gov.au/Parliamentary_Business/
Committees/Senate/Community_Affairs/ComplaintsMechanism/Report>. Accessed in: 10 Nov. 2018. See 
also VICTORIAN PARLIAMENT Legislative Council Legal and Social Issues Legislation Committee. Inquiry 
into the Performance of the Australian Health Practitioner Regulation Agency 2014. Available at: <https://
www.parliament.vic.gov.au/images/stories/committees/SCLSI/Leg_ctee/AHPRA/Final_version_AHPRA_
report_30314.pdf>. Accessed in: 10 Nov. 2018.
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or death. Even when the results are serious, the system’s concerns with re-education 
and re-training may disguise practitioners who are fundamentally unfit to practice82.

One possible approach to this problem would be to identify ‘at risk’ prac-
titioners and seek them out for training or health interventions, before problems 
arise. This could involve some form of predictive modelling83. Alternatively (or 
additionally) it might also involve general schemes of revalidation, which require 
health professionals to be under regular testing for certain capacities and screened 
for potential problems84.

Overall, the National Law represents a successful attempt at a cross-gov-
ernmental system of health workforce regulation. It has grown and strengthened in 
the last ten years, and it appears to have a degree of responsiveness that will allow 
it to adapt and change for the future.
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